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Abstract

This article examines the legal construction of domestic labor as an unskilled and
undervalued occupation in postrevolutionary Mexico, a milieu that was otherwise
renowned for an extraordinary expansion of workers’ rights. Based on the writing of
legal scholars and legal disputes between domestic workers and their employers that
reached Mexico’s Supreme Court, the article discusses how a discourse that framed
domestic labor as an occupation confined within the protective bounds of the
household became an enduring legal formula to justify and reinforce the exclusion of
domestics from labor protections recognized for other workers. In so doing, it shows
how Supreme Court jurisprudence ultimately redefined the criteria for delimiting
this large occupational category based on what was understood as its particular
spatialization (the indoor household space) and its distinctive temporalization (guided
by family needs instead of production demands). Designating workers who fit these
criteria as “simple domestics,” the Court erased any professional specialization among
them, marginalizing this overwhelmingly female workforce from other service workers,
such as doormen and private drivers, who had previously been considered “domestic.”

This article examines the emergence and consolidation of an enduring legal dis-
course that constructed domestic work as an unskilled and undervalued occupa-
tion in mid-twentieth-century Mexico. The exclusion of domestic workers from
essential labor protections in different parts of the world has been noted by
advocacy groups as well as a varied feminist scholarship.' But when these legal
exclusions were established, Mexico had recently emerged from a social revolu-
tion (1910-1920) that had brought claims of social justice to the center of public
life, becoming renowned for a remarkable expansion of workers’ rights and
protections. In this propitious milieu, domestic workers themselves were invig-
orated to claim equal rights in court, and Mexican judges and legal scholars
became unusually compelled to develop a coherent set of arguments to justify
these exclusions.

The regime that grew out of the Mexican Revolution drew its legitimacy
from its commitment to create a more egalitarian society than the one prevalent
during the Porfirio Diaz dictatorship (1876-1910). This commitment was
cemented in the two most renowned articles of the Mexican Constitution of
1917: Article 27, which laid the foundations for major agrarian reform, and
Article 123, which promised workers a robust set of social, economic, and polit-
ical rights.” These included, among others, the right to form unions and strike; to

International Labor and Working-Class History

No. 94, Fall 2018, pp. 55-79

© International Labor and Working-Class History, Inc., 2018
doi:10.1017/S0147547918000157

@ CrossMark


http://crossmark.crossref.org/dialog/?doi=10.1017/S0147547918000157&domain=pdf

56 ILWCH, 94, Fall 2018

receive minimum wage, weekly rest, and maximum working hours; and compen-
sation for overtime work, accidents, and unjustified dismissal.

Domestic labor, typically a low-wage occupation performed by poor
women, and a ubiquitous feature of Mexican society,” was initially included
within the revolutionary sway to uplift the working classes. Salvador Alvarado,
a revolutionary leader and self-proclaimed “socialist” who in 1915 became the
governor of Yucatdn, had pointed to domestic service as the quintessential
example of labor exploitation, calling for its “complete abolition” as the “near
slavery” practice it had been until then.* Alvarado’s decrees in Yucatdn
became a source of inspiration for those in charge of drafting Article 123 at
the Constituent Congress in 1917.° Thus, the preamble to this article specifically
stated that its provisions would apply to “all workers, day laborers, domestic ser-
vants, and in a general way to all labor contracts.”® A document that was no less
than the fundamental blueprint for Mexican society in the twentieth century
thus contained the promise to uplift all workers, including domestic workers,
on equal terms.’

More than a decade after the Revolution, however, the travails of regime
consolidation and economic reconstruction had gradually displaced the new
government’s commitment with labor egalitarianism. The two most important
labor bylaws enacted after the Revolution, the Federal Labor Law of 1931
and the Social Security Law of 1943, reversed Article 123’s universalist spirit
by excluding domestic workers from the complete set of labor benefits and pro-
tections confirmed for other workers. A first section of this article discusses the
political context that, during the 1930s and 1940s, led to these exclusions, as well
as the emergence of what proved to be a durable legal discourse to justify it. This
discourse was introduced into Mexico’s legal doctrine by a handful of labor
jurists with close connections to the political elite. In the treatises they authored,
they contended that labor protections were premised on the natural division
that reigned between a public sphere of market transactions and a private
sphere of intimate, domestic lite.8 Revolutionary law, these scholars asserted,
was intended to protect those employed in the exploitative sphere of the
market; in contrast, they argued that as an occupation confined within the
bounds of the household, domestic labor was unburdened by the abuses to which
other workers were subjected, and therefore less in need of public regulation.

The article then examines how this discourse was deployed, interpreted,
and expanded by Supreme Court justices between the 1930s and 1960s, as
Mexico’s highest court adjudicated a number of disputes between domestic
workers and their employers. Upholding the assumption that the household
space suspended the hierarchies and the tempo of the outside world, justices
reinforced the law’s exclusion of domestic workers from the suite of protections
from labor rights. I argue that by 1970, when the Federal Labor Law was
repealed and replaced by a new code, Supreme Court jurisprudence had
legally redefined the practice of domestic labor based on its particular spatiali-
zation within the household, defined narrowly by the area bounded inside its
inner walls..On that basis, the Court limited key rights to domestic workers
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based on the distinctive temporalization justices attributed to this space —one
that was guided by family needs rather than market demands. Lastly, I show
how Mexico’s highest court homogenized domestic workers into the new legal
category of “simple domestic,” which denied skill markers within this category.
In so doing, I show that the Court separated household workers from other
service occupations that catered to domestic needs, such as private drivers
and doormen of residential buildings, which had previously been considered
“domestic.”

Labor Law in Post-revolutionary Mexico

With the enactment of important bylaws and expansion of the labor bureaucracy
between the 1920s and the 1940s, various actors connected to the national gov-
ernment underscored the protective and “humanizing” mission of postrevolu-
tionary labor law. In this vein, authorities cast the Federal Labor Law of 1931
and the Social Security Law of 1943 as the pinnacle of the government’s obliga-
tion to the working classes. To a certain extent, these laws materialized the pro-
tective provisions of Article 123, confirming key protective provisions and
creating a social security institute that provided free general healthcare, economic
benefits, and a range of cultural activities to workers and their dependents.’

On the other hand, as these bylaws expanded rights contingent on labor
status, their protective reach within the working classes narrowed. The
Federal Labor Law designated domestic labor as a “special” type of work
that set those engaged in that occupation apart from the labor standards avail-
able to “regular” workers. As I will show below, although the law entitled
domestics to elemental protections such as severance payment and the right
to file grievances against employers in labor tribunals, it excluded them from
measures such as the eight-hour maximum workday, overtime payment, and
the minimum wage. The Social Security Law of 1943 reinforced distinctions
among the social and economic rights that different sectors of the working
classes could claim by excluding from its benefits not only domestic workers,
but other occupations that represented the majority of Mexico’s workforce,
such as seasonal and agricultural workers, as well as those engaged in
“homework.”""

During the gestation and discussions of these legal projects, lawmakers
rarely explained, or even acknowledged, these exclusionary clauses.'’ It was
clear, however, that by the early 1930s the priorities of governing elites had
shifted from those of revolutionary leaders in the midst of armed struggle.'?
More than a decade after the Revolution, national authorities strove to consol-
idate the new political regime and engage in a program of rapid industrialization
that they hoped would bring economic growth and political stability. One of the
most important challenges faced by those at the head of the national govern-
ment, however, was that of balancing these objectives with the demands of a
labor movement that had become part of the governing party’s broad governing
coalition, and that by the early 1930s had acquired significant political muscle."?
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Each in its own way, these two labor bylaws show how those authorities
deployed labor and welfare reform as an instrument to face this challenge
and harness organized labor into the state’s scheme of economic modernization
with political stability. While the Federal Labor Law of 1931 gave labor assur-
ances that the state was willing to guard the protective measures of Article
123, it also included clauses that curtailed trade unionism’s independence
from the state—a move designed to send industrialists the message that labor
militancy would remain under tight government oversight.'* The code required,
for example, that unions register with labor authorities in order to be legally rec-
ognized, obligated them to provide advance notice of any strike, and stipulated
that the strike’s legality would be determined by a labor tribunal, where a gov-
ernment representative held the key vote.

Meanwhile, the Social Security Law of 1943 strove to align the interests of
a labor movement emboldened by the prolabor presidency of Lazaro Cardenas
(1934-1940) with those of a national government increasingly committed to
political stability under single-party rule.'” The law created an institute, the
Instituto Mexicano del Seguro Social (IMSS), responsible for providing
workers and their dependents with social security and medical care. A
growing and affluent IMSS became a powerful instrument that allowed party
leadership to reconfigure the terms of its alliance with labor in years to come.
IMSS displaced the provision of these crucial benefits from union to government
control and gave the president decree power over the expansion of its coverage.
Furthermore, the institute’s tripartite governance —composed by representa-
tives from government, business, and labor federations—allowed the president
to restrict labor discord to an institutionalized arena, on the one hand, and on
the other, to reward compliant labor bosses with well-paid posts within IMSS
bureaucracy.'®

These efforts of co-option would come to fruition during the Mexican
Miracle, a period between the 1940s and 1960s characterized by a sustained
economic growth and political stability. Of course, these “carrot” strategies
did not always work, and more militant strands of trade unionism were never
completely annihilated. But from the late 1940s onward, national authorities
demonstrated their willingness to resort to violence and intimidation to cultivate
a compliant labor leadership that did not threaten the prospect of industrial
peace.'’” At the cost of union autonomy, expanding labor benefits brought
workers in urban settings, particularly in manufacturing and the public sector,
tangible gains and additions to the family wage. But with limited financial
resources and a reduced political commitment to engage in large-scale economic
redistribution, those outside the embrace of the broad political pact that sus-
tained the Mexican Miracle became increasingly invisible to labor institutions
and their safety net.'®

By the 1940s, it became clear that if the postrevolutionary government
could not assure “humanizing” working conditions for all workers, as those
who drafted the 1917 Constitution had pledged, they at least had to signal
their readiness to do so for those affiliated to the large labor confederations
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that had become part of the regime’s governing coalition. It was their hands and
favor that national authorities deemed crucial for achieving rapid industrializa-
tion and consolidating the regime that emerged from Mexico’s civil war.

Legal Discourse and Domestic Labor

With lawmakers barely recognizing the exclusion of domestic workers from key
protections, it became the task of a set of renowned legal scholars to explain how
a regime that still drew much of its legitimacy from its revolutionary roots could
exclude such a sizable portion of the workforce from the labor standards that
were considered one of the Revolution’s most cherished gains. In the late 1930s
and early 1940s, from the ranks of Mexico’s National University (UNAM),
jurists such as Mario de la Cueva and Jesis Castorena began to assemble scat-
tered pieces of labor legislation and jurisprudence into a coherent body that
became the groundwork of Mexican labor law doctrine for decades to come.'”

In the legal treatises they authored, these jurists argued that it was precisely
the “humanizing” mission of revolutionary labor legislation that justified the
exclusion of domestic workers from key protective measures. The purpose of
the state’s forceful intervention in socioeconomic affairs was to safeguard the
weaker party in this relationship, thereby instilling employment relationships
with a “humane” character. Nonetheless, casting the household as a sphere
that turned rent-seeking into cooperation, class-struggle into harmony, and
enmity into intimacy, they contended that domestics established “personal
bonds with their employers” that made their workspace intrinsically
“humane.” According to this reasoning, this familial bond was a “privilege”
not available for those who toiled in industrial or commercial establishments,
one that reduced the need for public intervention in their employment
relationship.””

There was, of course, a wide chasm between the actual experience of most
household workers and the idealized representation advanced by these jurists.”!
By the 1930s, some social organizations, domestic workers themselves, and even
some authorities had pointed to the exploitative employment practices in the
sector, and it is hard to believe that legal scholars were unaware of the existence
of these voices. Like many other workers around the country, during the orga-
nizing fervor of the 1920s and 1930s, household workers had begun to form
unions to defend their rights—surely emboldened by their explicit mention in
Article 123’s preamble.”? Though usually small and local, alliances between
these unions and national movements fighting for the recognition of women’s
political and social rights were not unheard of.* In addition to these experi-
ments in collective organization, domestic workers with and without union rep-
resentation frequently resorted to labor tribunals to seek redress against long
working hours and other abuses to which their employers subjected them. As
I will show in the next section, many managed to bring their suits all the way
to Mexico’s Supreme Court, and the results of these cases were occasionally
reported in national newspapers.
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Furthermore, during the congressional discussions of the Social Security
Law, the Senate received petitions from local organizations pressing to incorpo-
rate domestic workers and peasants into its provisions. Finally, even some voices
inside the government joined in the defense of domestic workers’ labor rights; in
1942, a report by the Investigative Committee on the Situation of Women and
Children Workers of the Ministry of Labor concluded that the working condi-
tions of domestic workers in Mexico City were closer to the “inhumane princi-
ples of the system of chattel slavery than to the guidelines of social justice that
should govern employment relationships in a civilized nation.” To offset their
vulnerability, the author of the report urged authorities to eventually extend
social security coverage to these workers.”* Lawmakers and high officials
usually forestalled these requests by affirming that, as social security coverage
expanded, the excluded labor sectors would eventually become incorporated;
but while coverage was indeed extended to certain sectors of seasonal and
rural workers during the 1950s, especially organized ones in booming economic
sectors, no president decreed the inclusion of domestic workers within its ordi-
nary provisions.

Yet, in their legal commentary, jurists elided the social and political context
in which labor bylaws were enacted and would have to operate, presenting
them, in abstract terms, as the culmination of the revolutionary goals of social
justice. But even if their scholarly writing suggests as much, jurists did not
write these treatises in a political vacuum. They were personally and politically
close to prominent members of the Institutional Revolutionary Party that ruled
Mexico until 2000, and they alternated their scholarly work with senior posts in
the nation’s federal administration.” Even their purely scholarly work was rep-
resentative of a broader effort that sought to bring the national university into
the service of vigorous institution-building that was set in motion in the 1930s.%°
Indeed, these jurists’ compilations and treatises became instrumental for the
public defenders and officials that staffed an expanding labor bureaucracy
and its tribunals.

This university-state alliance, as well as their proximity to Mexico’s intellec-
tual and political elite, made their work enormously influential across many gen-
erations of lawyers, public servants, and intellectuals.”” The interpretation of
postrevolutionary labor law advanced by these legal scholars and the place of
domestic labor within this interpretation soon acquired a nearly hegemonic
status within Mexico’s legal and political circles, informing, as we will see,
even the Supreme Court’s interpretation on this matter.

Domestic Labor in Mexico’s Supreme Court

During the labor effervescence of the 1920s and 1930s, workers rapidly began to
make use of the newly established system of labor tribunals in an attempt to
translate Article 123’s promises into concrete workplace gains, and domestics
were no exception.28 Labor tribunals, or Conciliation and Arbitration Boards,
were a central component.ofl postrevolutionary labor legislation, enshrined by
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Article 123 as the appropriate venue where workers could claim their recently
acquired rights. After Mexico’s Supreme Court recognized the ample judicial
powers of these boards over work-related matters in the mid-1920s, this new
labor jurisdiction underwent a period of consolidation and expansion, height-
ened by the enactment of the Federal Labor Law, which furthered stipulations
on how they would operate in practice. Each board would be composed of a
three-person jury comprising a representative of the government, labor, and
capital. Besides stipulating the regional minimum wage, recognizing unions,
and deciding on the legality of strikes, they would adjudicate all labor disputes,
collective or individual. According to the Federal Labor Law, boards would also
provide free representation for workers in need, place the burden of proof on
the employer, and decide according to “conscience” rather than by the more
rigid rules of evidence used in the traditional judiciary.”’

The disputes analyzed in the rest of this article originated in a first-instance
labor tribunal and then reached Mexico’s Supreme Court through the juicio de
amparo, a review sought by individuals “against an action of a public authority”
that violated their constitutional rights.>® Both workers and employers were
entitled to seek judicial review when the labor board’s ruling benefited the
other party; if the Court decided that the board ruling violated the constitutional
rights of the person at hand, it granted an amparo that nullified the original deci-
sion. Since its formulation in the late nineteenth century, the amparo applied
only to the individual petitioner. But the Supreme Court’s published opinions
on any specific matter (called fesis) still set an important precedent for legal
interpretation, and five consecutive rulings to the same effect created jurispru-
dence that was binding on all lower courts.>* Most of the cases the Court heard
on the domestics’ labor rights date back to the 1930s and early 1940s; as the
decade of 1950 approached, the amount of cases decreased, and remained low
throughout the 1960s.% This is most likely due to the logic of the Mexican legal
system rather than any changes in the relationship of domestic labor; the more
the Court pronounces itself over a certain matter, the less contention one can
expect to see over the accurate legal interpretation at lower courts.

Over the almost four-decade period spanned by the disputes analyzed here,
justices exhibited a remarkably consistent rationale to solve cases involving con-
tention over domestics’ labor rights. This should not suggest that Mexico’s
highest court was isolated from the country’s larger political developments. To
the contrary, a series of reforms dating back to the 1920s had rendered the
Court less independent from the executive branch, and for this reason the
Court’s composition and rulings increasingly reflected the shifting priorities
and alliances of the single-party regime.*® Within the first weeks of his adminis-
tration, for example, President Lazaro Cardenas appointed to the Supreme
Court a new cohort of ministers sympathetic to his vision of labor mobilization
and inaugurated a new chamber purely dedicated to labor matters, whose
members pledged to bring “justice to the underdog.”* In contrast, under the
presidencies of Manuel Avila Camacho (1940-1946) and Miguel Alemén
(1946-1952), conservative justices were appointed, and the Court served—in
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conjunction with other political strategies sketched in the previous section—the
government’s mission of curbing a labor movement emboldened during the
Cardenas presidency, going so far as to attempt to virtually deny unionized
workers the right to strike in 1948.%

But whether prolabor or antilabor, radical or conservative, Supreme Court
justices resolved disputes involving household workers by making reference to
the distinct nature of the household space, usually to deny the worker at hand the
full set of claimed benefits. While the disregard of notably prolabor justices for
domestic workers’ claims to equal rights may be striking, it actually reveals the
way in which even those actors firmly positioned within the Left of the political
spectrum in postrevolutionary Mexico were wary of regulating the widespread
occupation of domestic labor—a service that, it is safe to assume, the whole of
Mexico’s ruling class and intellectuals employed.”® More crucially, these rulings
also reveal how the variety of actors who identified as prolabor —including labor
jurists who were well-versed in Marxist ideology, labor leaders, justices, and
President Lézaro Cardenas himself—tended to overlook a ubiquitous work
arrangement that they most likely considered difficult to organize in corporative
and mass organizations. In turn, these prolabor actors oriented their efforts
towards invigorating workers whom they deemed the protagonists of Mexico’s
road to modernization: primarily those engaged in manufacturing and the
public sector, as well as those affiliated with large national confederations.’”

Within the Protection of the Household: The Spatialization of Domestic Labor

According to the Federal Labor Law of 1931, the defining feature of domestic
labor was its spatialization inside the household. While this characterization
was not unique to Mexico, historical research shows that this spatial definition
was relatively novel, linked to the advent of industrialization. As household
production declined, the term “servant” went from describing a rather
unspecified employee of either sex, who performed both productive and
non-productive activities inside or outside the household, to the wet-nurses,
nursemaids, and cooks who came to staff the residences of the bourgeoisie —
now a predominantly female role increasingly differentiated by occupation
inside the home.*®

Mexican elites increasingly viewed service as a household activity, but by
the early twentieth century there was ambiguity about what constituted the
defining feature of domestic labor: Was it the activity performed, its productive
or non-productive ends, or the space where it took place? Nineteenth-century
civil law did not make any distinction between these elements. The 1870 Civil
Code for Mexico City, for example, defined a domestic worker as “one who tem-
porarily serves another individual, living with him and receiving a certain remu-
neration,” which could encompass a number of service jobs occurring in
non-residential settings and linked to productive activities.”® In addition,
throughout the nineteenth century, the Mexico City government issued a
series of decrees that required all servants to register at the local police office,
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where they would be issued a passbook in which employers were to write com-
ments on their behavior.*” It is telling that the numerous decrees reinstating this
measure explicitly stated that the rule would apply to both household domestics
and to “domestics” serving in public institutions or commercial spaces.

The records of the Constituent Congress of 1917 further reveal that terms
such as “domestic” and “servant” did not exclusively indicate those working in
private residences. Francisco Mugica, a well-established revolutionary general
renowned for his support of labor mobilization, was the delegate responsible
for presenting Article 123 to the plenary.* Confusion arose among the deputies
when Mugica stated that the article’s provisions were to apply to all workers,
including domestics. One delegate asked if the article was meant to include
domestics who worked inside households. Mugica responded that they were
included, explaining that the commission had initially embraced only “economic
work, and economic work is work that produces something.” But, he continued,
domestic servants were incorporated in the final version because “we consid-
ered that we should not make any distinctions, but quite the contrary, balance
all work subject to salary.”** The delegate in the plenary sought further clarifi-
cation, this time asking if the article also included “the work of criados.” Using a
colloquial term that had its origins in the pervasive practice of adopting poor
infants into better-off homes to be “reared” in exchange for unpaid labor, the
delegate revealed that his surprise stemmed from his association of this occupa-
tion with household dependency rather than with the rights earned by labor.*?
But notwithstanding the delegate’s astonishment, Mugica confirmed that the
provisions of Article 123 were indeed meant to include criados serving in
private households.

In the following years, as some trade unions that included domestic
workers among their ranks began to appear throughout the country, many of
these organizations espoused the more encompassing definition of “domestic”
that privileged the activities executed over the space where they occurred,
revealing the close connection between residential household workers and
other service jobs. Thus, organizations such as the Sindicato de Domésticos de
Izquierda in Ciudad Judrez, Chihuahua, or the Sindicato de Domésticas y
Similares of Tampico, Tamaulipas, among others, included both household ser-
vants and people occupied in service professions more broadly defined, such as
restaurant waiters, cooks, chambermaids, concierges, and other workers in the
hospitality business.*

The fates of these varied service occupations, however, would soon diverge.
The Federal Labor Law reversed the constitutional pledge to “balance all sal-
aried work” by introducing a distinction among the rights to which service
workers were entitled based on the space where their work was performed. A
worker defined by the law as one “from either sex who usually performs
labors of cleaning, assistance, and the like in the interior of a home or of
another space of residence” would be regulated by a separate framework.
Interestingly, the law still used the same word, doméstico, to assert that “domes-
tics working in hotels, restaurants, hospitals, and other types of commercial
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establishments” would be considered regular workers, with the full benefits
associated with this status.*’

The articles that regulated private domestic labor under the Federal Labor
Law overtly disqualified workers engaged in this occupation from key benefits
such as maximum working hours and overtime pay. Unlike other workers,
domestic servants could have verbal rather than written contracts, allowing
the job description and expectations from each party to remain ambiguous,
and making it difficult to prove compliance with agreed terms in case of dis-
putes.”® The code also displaced the responsibility of protecting the worker
from the government onto the household head. Employers would be responsi-
ble for providing domestics with room and board and paying for services that
regular workers would receive through IMSS, such as funerals in case of
death and medical assistance should the domestic worker fall ill.*’

Regarding the minimum wage —one of the most celebrated protections of
the 1917 Constitution—the code established that the room and board (alimen-
tos) would count as a third of a domestic worker’s overall income. The law was
not clear whether servants were altogether ineligible for the minimum wage,
or whether the total sum of room, cash, and board should amount to the stipu-
lated minimum.*® Commenting on the code’s opacity regarding this matter,
jurist Mario De la Cueva concluded that domestic workers should not be
entitled to the minimum wage: This benefit was intended to be enough to
sustain a worker and his family, covering their basic necessities and “honest
amusements.” But since servants received food and lodging from their employers
and already lived within a family, they had “less need for recreation” and a family
wage, and could therefore receive a salary inferior to the stipulated minimum.*’

The exclusion of domestic workers from important benefits created conten-
tion over who was and who was not a domestic under the law. As could be
expected, in legal disputes workers tried to find their way out of a category
that warranted less legal and monetary benefits, while employers conveniently
argued that their employees, as “simple domestics,” were not entitled to the pro-
tections they claimed. The law established that domestic workers were those
engaged in assistance duties inside the household. But where exactly did the
inside of the household end and the outside begin? As will become clear, in
its rulings and opinions the Supreme Court provided a narrow definition of
what indoor space entailed.

The 1936 case of Dolores Diaz and her employer Eva de la Llata reveals
both the contention implicit in the definitional criteria of domestics as well as
the arguments that Supreme Court justices would deploy during the following
decades to mark a difference between the inside and the outside of the house-
hold. Diaz went to the local board of Tijuana, Baja California, when her
employer dismissed her from her job in the summer of 1936. Diaz claimed
that during the year that she had worked for de la Llata, she had been paid
less than the minimum wage, had worked more than the eight-hour
maximum, and had not been given her obligatory weekly rest. As was manda-
tory, the jury first sought to reconcile the parties, but to no avail; de la Llata
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refused to pay Diaz the requested amount since, she claimed, Diaz had been
hired as a “simple domestic” and had no right to a maximum workday or over-
time pay.”” Diaz, in turn, maintained that she had been more than a mere
domestic. De la Llata, it turned out, owned a small hotel and a building with
suites for rent. Diaz had lived with her employer in the top apartment of the
building, but besides aiding de la Llata in household work, she had cleaned
the guests’ laundry and hotel rooms.

As procedure commanded, the board gathered evidence to determine the
true nature of Diaz’s job—or rather, the exact space where it took place.
Witnesses reported to have regularly seen Diaz doing things “proper to a sir-
vienta,” such as cooking and answering the door. Diaz also lived inside the
family’s residence, and part of her payment was supplied through room and
board. This led the board to conclude that the true nature of Diaz’s contract
had been one of a domestic worker, and thus she was not entitled to most of
the benefits she claimed. Diaz appealed this ruling in the Supreme Court, but
the justices denied her the amparo by arguing that, because she shared a house-
hold with her employer, Diaz was no more than a “simple domestic.” In its pub-
lished opinion, the Court established an important precedent for interpreting
what the minimum wage for domestics entailed—an issue that, as we have
seen, was opaque under Federal Labor Law. Suspending the interventionist
role of the state in labor affairs, the Court stated that because of its “sui
generis nature,” parties in this sector had “the freedom to agree on a salary”
that could very well be below the minimum.”!

A 1940 case that emerged from Mexico’s rural periphery provides further
evidence that, in deciding who merited classification as “domestic,” justices pri-
oritized the space where the work took place rather than the activities per-
formed. After Alfredo Sosa was dismissed from his job at his employer’s
private estate in Mexico City’s rural periphery, Sosa resorted to a local labor
board to sue for the difference between his salary and the minimum wage,
and to collect overtime pay for the sixteen daily hours and lack of weekly rest
during the time he had worked for him. Sosa listed the many and varied activ-
ities that his job required of him, which, he claimed, merited him the classifica-
tion as an ordinary worker. These included watering the garden, taking care of
the orchard and the small animals, and guarding the doors of the estate. After
the local board ruled in favor of Sosa, the employer sought judicial review in
the Supreme Court, claiming that the board did not appreciate the evidence cor-
rectly because Sosa had been hired as no more than a domestic under his
service. To support his case, he clarified that Sosa lived in the estate with his
wife and family, that the orchard only produced goods for domestic consump-
tion, and that Sosa was also responsible for cleaning the estate’s small house.
The Court agreed with the employer and provided an amparo that nullified
the original board’s ruling. In the sentence, justices argued that Sosa was a
“simple domestic” who provided “global service activities” in the residential
household in which ‘he lived, and was therefore not entitled to either
minimum wage or overtime pay.’>
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The criteria that justices employed to delineate the boundaries of the cat-
egory of a “simple domestic” come more clearly into focus by looking at several
cases in which the Court denied this classification, as occurred with doormen
(porteros) of residential apartment buildings. In Mexico City of the 1930s, it
was customary for porteros (and porteras, since many of them were actually
women) to receive payment in kind, with the owner of the building allowing
them to dwell in a small room in exchange for their services. As doormen
started to use labor tribunals to demand—and obtain—minimum wage pay-
ment, employers challenged these rulings in the Supreme Court by resorting
to two main arguments: that the employee had agreed to work under those con-
ditions; and that, as “mere domestics,” they did not have the right to this benefit.
After all, the definition of domestic service in the nineteenth-century Civil Code
had allowed the treatment of doormen and household workers under the same
provisions.

The court never explicitly denied that doormen of apartment buildings
should be classified as household domestics under the Federal Labor Law.
But in contrast to their rulings on “simples domésticos,” during the 1930s—
both before and after Cardenas’ overhaul of the Court—justices appear to
have been eager to use doormen’s demands for minimum wage as an opportu-
nity to make a statement on how the paternalistic mission of postrevolutionary
labor law should transcend a laissez-faire understanding of labor relations. As
one of the rulings acceding to a doorwoman’s demand for a minimum wage
read: “Given the deep economic inequality that prevails in labor matters, the
notions of freedom of contract, equality between the parties, and free will is
absurd when one of the parties is compelled, due to the urgencies of their pre-
dicament, to accept even the most burdensome conditions.”? In a similar case,
the Court ruled that even if Mexico City custom allowed doormen to receive
payment in kind, labor law mandated that “justice shall trump custom,” uphold-
ing the labor tribunal’s ruling that the employer should pay her doorwoman the
minimum wage.”* And, in comparison with cases in which service was rendered
inside the household space, the rulings of the 1930s stipulated that the room pro-
vided to doormen should not be calculated as part of their wages: Boarding, they
argued, was not a benefit, but rather “an essential condition” to carry out a door-
man’s job.”

In contrast, the Court was willing to recognize the validity of custom in dis-
putes over the minimum wage between household workers and their employers.
In 1939, Irene Muiioz sought redress at a labor board in Tapachula, Chiapas,
after being dismissed by her employer, Herlinda Garcia. The board ruled that
the employer had to pay Mufioz severance pay based on the calculations of
the stipulated minimum wage. Seeking judicial review in Mexico’s highest
court, the employer cast herself as the victim of an unfair ruling and a misplaced
“anti-capitalist phobia” —a grievance that, voiced at the end of Cardenas’ pres-
idency, was likely meant as a criticism of his leftist policies. Garcia complained
that the board had not taken into consideration that the worker agreed to accept
part of her payment in kind, nor the custom in Tapachula where it was unheard
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of for servants and criadas to earn more than the $12 pesos that she had paid
Muiioz. This custom was so engrained that Garcia claimed to be “utterly certain
that neither in the residential home of the Governor nor in those of the labor
board members, and perhaps not even in the household of the Labor
Department’s chief himself, do domestics in charge of sweeping floors, buying
groceries and the like, earn more than $10 or $12 pesos a month.” The prolabor
justices appointed by Cardenas, who had pledged to defend the weakest party in
an employment relationship, unanimously sided with the employer, granting her
an amparo that reversed the local board’s ruling, and publishing an opinion that
accepted that part of a domestic worker’s wage could be paid in kind.>®

The Rhythm of Family Life: The Temporalization of Domestic Labor

As they addressed the contention over who should be regarded as a “simple
domestic” under the law and what rights they were entitled to, Supreme Court jus-
tices implicitly recognized that those working outside the household space, such as
doormen of residential buildings and private drivers, had the ability to exercise
some control over their workday as well as the relationship between work-time
and wages. Treating the work of doormen as timed labor that could be measured
by a clock, commodified, and then sold to an employer, the Court entitled this occu-
pation to the maximum work length and overtime pay. In contrast, justices and
jurists argued that time within the home was not possible to rationalize and
assess in the same fashion, for the home had a rhythm of its own that was
guided by the requirements of family life rather than productive demands.”’

The Federal Labor Law, as we have seen, established that domestic
workers were subject neither to the maximum working day of eight hours nor
to overtime pay. Explaining this significant difference between domestic and
regular workers, labor law specialist Mario de la Cueva argued that domestic
work was regulated by family life, which “entailed a series of little services
that are absolutely unsuited to the establishment of working hours.”>® The
idea that domestic life had a “natural” rhythm that precluded the establishment
of working hours represented a continuation of nineteenth-century civil law,
which stipulated that servants were obliged “to perform everything compatible
with their health, state, strength, ability and condition.””’

Castorena explained the discrepancy in the regulation of worktime between
domestic and regular workers in postrevolutionary labor law by asserting that
legislators at the Constituent Congress of 1917 had introduced the maximum
eight-hour working day to protect the “physical condition” of those working
under the tyranny of factory-like time discipline.®” But, he reasoned, this need
was null in the case of domestics, who performed their tasks “according to the
rhythm and necessities” of the family household, a pace “which is by no
means uninterrupted.” This allowed “domestics long respites to attend to their
own needs, in such a way that the actual number of hours that they work is in
fact less than the maximum hours allowed by law.”®' The disparity between
Castorena’s reasoning here and his interpretation of similar situations for
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ordinary workers is noteworthy. According to this labor law specialist, breaks
within the workday of an obrero had to be computed as paid time, since it was
understood that, even if the worker was not engaged in a particular task, the
obrero was kept in the workplace to “respond to an extraordinary situation or
supervise a given process, demonstrating that an actual respite is absent.”®?

Echoing Castorena’s arguments, the Court systematically denied house-
hold workers the right to overtime payment or additional compensation for
Sunday work.®® Justices asserted that these provisions were not warranted for
“simple domestics” due to how differently time moved when guided by family
requirements as opposed to production demands. In a 1948 published opinion
on the matter spurred by a dispute between a domestic worker who sought com-
pensation for years of overtime work, justices quoted Castorena nearly verba-
tim, stating that domestics were not entitled to the maximum eight-hour
workday, overtime payment, respites, and national holidays, “because their
work is not continuous, undergoing constant interruptions; and living inside
their employer’s house, even when they must remain in it at all times, they
enjoy long respites and time to attend their own needs, so much so that the
time in which they are actually working is very limited.”**

Conversely, the Court distanced private drivers from “simple domestics,” in
view that they did not work within the inner walls of the household, and in so
doing, allowed them the benefits of timed-labor. In 1960, Teodoro Resnikoff
sought judicial review after a local tribunal in Mexico City mandated that he
had to pay his (male) dismissed driver, Salvador Osnaya, a large sum, corre-
sponding to the host of benefits to which he was entitled as a regular worker.
The employer argued that, as someone in his family’s service, Osnaya was a
domestic rather than a regular worker, and thus ineligible to receive the benefits
he claimed: “Due to the peculiarities of his work, and because he received ali-
mentos in my home, he should clearly have been considered a servant.”® But
the Court’s opinion differed, and denied the amparo on the grounds that
someone who did not provide cleaning or assistance services inside the house-
hold space could not be considered a domestic, but “simply the driver of a
private vehicle with the obligation to work under a certain schedule.”®

The 1930s rulings that distanced doormen from domestics also granted this
profession the benefits associated with timed-labor. Indeed, by the late 1930s,
the Court had established a taxonomy of sorts of residential doorman jobs
that could serve as the foundation for their benefits in labor law jurisprudence.
On the whole, these rulings established that if porteros were occupied in their
job all day long, they had the right to receive the minimum wage; if, by contrast,
their work engaged them for only a few hours a day, leaving open the possibility
to perform other remunerated tasks that could supplement their salary, employ-
ers only had to pay the proportion of the minimum wage corresponding to the
daily hours worked.®’

Despite this, Supreme Court justices never attempted to investigate how
household domestics structured their working day. Nor did they endeavor to dis-
tinguish between live-in and non-live-in maids, even if by 1970 a good thirty



The Making of a “Simple Domestic” 69

percent of Mexico City domestics were on a live-out arrangement. Working for a
set number of hours on a daily or weekly basis, they enjoyed, under this logic, a
more clear-cut separation of work and leisure, possibly having an experience
that in this regard was more akin to what the law defined as “public domestics,”
such as a hotel chambermaid or cleaner. Live-out domestics, furthermore, did
not enjoy any of the boarding benefits that were supposed to compensate
their salary—nor, for that matter, the alleged “intimacy” derived from living
under the same roof as the family.*®

In sum, by the early 1940s, Supreme Court jurisprudence recognized that
for porteros and private drivers, the clock was the legitimate judge of work
and that, as such, these workers could measure their worktime, value it, and
lease it to their employers. Conversely, Supreme Court justices, drawing upon
the doctrine authored by legal scholars, legally constructed the inner walls of
the household as a space where the differences between work and leisure
blurred, and where time progressed at a pace that could not be valued, disci-
plined, or compensated with regulations designed for what they thought of as
the ordinary labor market.

A “Simple Domestic:” The Homogenization of Domestic Labor

On occasions, domestic workers resisted an occupational label that signaled
exclusion from important rights not by arguing that their work was not restricted
to the household space, but rather on the basis of their professional specialization
and the skills they deployed inside the household. Nonetheless, just as justices
refused to acknowledge the possibility of different arrangements and work-
schedules for domestic workers while recognizing those of drivers or doormen,
Supreme Court rulings disregarded the importance of skill or hierarchy inside
the household by amassing under the homogenous category of “simple
doméstico” the different roles and skills deployed within the domestic space.

The 1942 case of Maria Cruz Sanchez illustrates this process. Sdnchez
worked as a seamstress in the wealthy home of Gabriela Vélez de Posada, in
the city of Puebla. She maintained that she had worked twelve hours a day on
tasks that included altering the family’s garments, making clothes for the chil-
dren, and “so many patches that it would be impossible to list them.” After a
month of work, however, her employer accused Sénchez of stealing a golden
medallion, taking her to the police office. But just a few hours later Vélez de
Posada came back to the police station asking to have Sdnchez released; it so
happened that while Sdnchez was arrested, Vélez de Posada had found the
medallion at home. The next day, instead of resuming her chores, Sdnchez went
to the Puebla labor tribunal to file a grievance against her employer, Vélez de
Posada, for intimidating behavior and lack of decency. She claimed that this jus-
tified her separation with the benefit of severance pay and compensation for all
the hours of overtime work. But the board resolved that, as a domestic worker,
Sanchez had no right to a maximum workday or overtime pay.®”
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Sanchez then sought judicial review by the Supreme Court. She empha-
sized that she had been hired exclusively as a seamstress and not a servant:
She did not engage in kitchen work, nor did she clean rooms, buy groceries,
scrub floors, or perform any of the other labors appropriate to a “criada.”
Still, Vélez de Posada had unjustly “given her the title of sirvienta, perhaps igno-
rant that a sirvienta is the one who serves.” The Supreme Court, however,
upheld the ruling of the labor board and denied the amparo, arguing that the
defendant had “exposed and proved” that, working inside the household,
Sanchez had been hired as a “simple domestic.””"

Raquel Diaz, a nanny in Cuernavaca, had a similar experience in 1951.
Upon dismissal by her employers, she went to the local labor board, where
the jury ruled that her former employers, the couple Saavedra-Garduiio, had
to pay her the difference between her salary and the minimum wage for all
the years she had worked for them. Entitlement to the minimum wage, a right
denied to domestics, de facto recognized Diaz as a regular worker. The employ-
ers appealed to the Supreme Court, arguing that the board had not considered
Diaz as a private domestic, even though she had worked inside their home
“taking care of their child, cleaning and ironing his clothes, and taking him
for a walk, that is, engaging only in the work done by domestics.”’! Justices
granted the employers an amparo that reversed the labor board’s ruling, and
used the occasion to provide a more detailed definition of domestic work than
the one provided in the Federal Labor Law—one that laid bare their construc-
tion of the household as feminized space where the interests of the domestic
worker were conflated with those of the housewife. The Court’s published
opinion stated that a nanny was not entitled to minimum wage benefits for
“the mere fact that she was dedicated to the care and attention of a child.”
Rather, “it shall be taken into account that all work performed for the service
and assistance of a family, in its place of residence, and that serves to support
the tasks of a housewife (ama de casa), is the domestic service that our labor
law has exempted and for which it has established its own set of benefits.””*

This is one of the rare fesis that make explicit mention of the role that gen-
dered notions of work and the family played in the Supreme Court’s decision to
deny domestic workers rights granted to other service jobs. Indeed, while jus-
tices occasionally did attribute the classification of “simple domestic” to male
workers whom they deemed dependent on the needs of household life,” the
fact that domestic labor was an overwhelmingly feminized occupation—both
in its actual composition as well as in the way it was publicly discussed—
never seemed too far from the justices’ reasoning. Lawmakers and jurists
usually referred to the domestic servant as a feminine subject; newspaper colum-
nists frequently discussed the “servant problem” as one resulting from the igno-
rance of women, sometimes of indigenous provenance, who arrived in the big
city to work in households without speaking proper Spanish or knowing how
to use modern kitchen equipment; and even welfare reformists who advocated
for improving labor conditions for domestic workers did so by appealing to
notions of feminine feebleness and vulnerability.”*
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The particular 1951 opinion prompted by the dispute between Raquel Diaz
and her employers, however, came at a time when the view of the household as
the rightful women’s sphere had become not only dominant, but also acceptable
as a public argument among the high echelons of the Mexican government—
especially after the failed suffragist campaigns of the late 1930s. Indeed, when
President Adolfo Ruiz Cortines finally granted Mexican women the right to
vote in 1953, he did so celebrating the motherly virtues of abnegation and sac-
rifice that they would bring to the public sphere.”> Supreme Court justices
espoused a similar notion. As Ann Varley has shown, in their resolution of
cases of marital discord during the 1950s, Supreme Court justices also sanc-
tioned an idealized notion of a patriarchal nuclear family with a breadwinning
husband and a dependent wife.”®

Concluding Remarks

In recent years, the International Labour Organization (ILO), domestic
workers, and several advocacy groups across different countries have promoted
the adoption of standards that guarantee better working conditions for house-
hold workers, recognizing that the labor done by this “invisible” and feminized
sector has been dismissed as “not real work.””” This article has explored how
domestic labor was set apart from the labor standards recognized for other
workers in postrevolutionary Mexico, a context otherwise renown for an expan-
sion of workers’ rights. With the enactment of the Federal Labor Law of 1931
and the Social Security Law of 1943, national authorities showed their readiness
to depart from the labor egalitarianism embraced by earlier revolutionary
leaders and deploy labor and welfare reform to preserve (and adjust) the
broad labor-state coalition that undergirded the single party regime. While
workers in the (mostly male) sectors of manufacturing, export agriculture,
and state bureaucracy gained significant advantages during this period, large
segments of the population, whose favor governing elites did not deem crucial
to consolidate the regime, were left out from reaping the benefits of the eco-
nomic growth and labor protections expanded during the Mexican Miracle.
Among them, domestic workers stand out for the sheer size of their occupa-
tional sector, the explicitness of the clauses mandating their exclusion, and the
consistency of the arguments that governing elites mobilized to justify restricting
their labor benefits.

Faced with these unfavorable conditions, domestics resorted to labor tribu-
nals to claim the rights they felt entitled to as workers, compelling prominent
members of the legal profession to rationalize setting apart this large sector
from key revolutionary gains. Between the 1930s and 1960s, legal specialists
and Supreme Court justices responded to these claims by constructing an endur-
ing legal discourse grounded in the idea that the domestic and the public spheres
were naturally distinct, and thus work occurring inside and outside the house-
hold space did not require the same kind of regulation. The ideology of a divi-
sion of spheres was, of course, not of their own invention. A variety of actors had
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mobilized arguments of this sort towards different ends in the years following
armed struggle, including reformists eager to protect women and minors in
the workplace, male union leaders determined to push women out of privileged
job posts, and politicians opposing women’s right to vote during the suffragist
campaigns of the 1930s.”® But in the labor law treatises they authored, jurists
widely elaborated on this ideology and granted it an aura of scientific truth.
Supreme Court justices, for their part, recognized the notion that the domestic
space was naturally distinct as an acceptable method of legal argumentation.

Under this argument, justices reinforced household workers’ exclusion
from key provisions. In so doing, the Court provided quite a literal interpreta-
tion of the exact meaning of inside household space that excluded professions
such as drivers and doormen that, though legally and historically associated
with domestic service, were not considered to be intimate with the family. The
Supreme Court recognized them as professionals that, engaged outside the
inner walls of the household, enjoyed a certain autonomy from family
rhythms and requirements, entitling them to benefits such as maximum
working hours, overtime pay, and a family wage. At the same time, the
Supreme Court denied the relevance of specialized work to household
workers, the majority of whom were women.”” Its rulings erased actual differ-
ences between the work performed by domestics inside the household:
Justices transformed gardeners, seamstresses, and nannies into “simple domes-
tics,” as if the nature of the inner household space effectively suspended the
skills that differentiated people in the job market.

As domestics continued to bring grievances against their employers, the
notion that the household was an innately protective space where no labor
exploitation could occur rang increasingly hollow. But the arguments that
jurists and justices deployed to exclude domestic workers are not valuable
because they convey their honest convictions about the “humane” relationship
between domestics and their employers. Rather, their thinking is illustrative of
how actors within the postrevolutionary governing elite, even those who posi-
tioned themselves as prolabor, constructed a legal formula through which the
exclusion of this sizeable workforce was compatible with the revolutionary
and prolabor rhetoric that still infused state discourse and policies. Enshrined
in Supreme Court jurisprudence and labor doctrine, this legal categorization
of domestic labor had by the 1940s acquired mainstream status and an inertia
that was difficult to break. When, in the spring of 1970, the 1931 Federal
Labor Law was repealed and a new one enacted—a legal project in which a
veteran Mario de la Cueva participated as legal advisor—the new law main-
tained that domestic labor was a “special” category of work and kept its provi-
sions virtually untouched. As in the 1931 code, hotel, hospital, and restaurant
“domestics” were considered regular workers entitled to the full set of labor
benefits. But this time, as an effect of Supreme Court jurisprudence, the law stip-
ulated that so were doormen and watchmen (veladores) of residential buildings.*’

In the last decade, a host of Latin American countries have ratified
ILO’s Convention No. 189, which, under the title “Decent Work for Domestic
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Workers,” encourages member states to pass legislation that ensures household
workers a minimum wage, weekly rest, maternity benefits, and other social pro-
tections. But Mexico, the nation that in the 1920s founded a new regime commit-
ted to defending and uplifting the working classes on equal terms, is one of the
few in the region that has not done so, nor has its government passed legislation
that secures a minimum wage or extends social security protections to this large
and feminized occupational sector. Meanwhile, and despite renewed activism by
domestic workers themselves, the timeworn notion that the household is a nat-
urally protective and harmonious space continues to serve a generation of legal
scholars as justification for the unequal labor standards that pervade this still
sizable occupational sector.™'
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